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Town of Southampton
Board of Appeals

BECISION DATE: Ootober

g

DECISION NO. DTS

NO JURISDICTION

OWNER: 64 Dune Road Holding Corp
94 Dune Rd
Fast Quogue, NY 11942

L.OCATION: Noril side, #94 Dune Rd, EBast Quogue.

DETERMINATION

»

Thus, for all these reasons ctaied herein, this Board finds that it does not have Jurisdiction to hear thig
application and, furthermore, the applicant does not have sranding to bring this appeal. In any event, we
slso find that the Building Inspector actec properly when he considered all the svidence before him and
determined (0) that the reconfiguration of the marina to allow for additional boat siips is not an expansion of
a pre-exisiing nonconformin vse, and thus, does not require & variance from thie Board; and (it) additional
ief from this Board.
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ZONING BOARD OF APPEALS
TOWN OF SOUTHAMPTON

X
In the Matter of the Application of
ROUND DUNE, INC. DECISION
161 Dune Road
Fast Quogue, New York
Applicant.
X
FINDINGS AND DETERMINATION

the application, documents comained in the Board’s 1
+
L,

Based upon
; petinr 4 iegtimony i he Bl hearing hel t o August S, 2004, the f
inspections and testimony from the publc zaring held on Augus 04, the Zoning

Roard of Appeals finds and determines as follows:
ISSUE

X;ﬂphaam appeals the determination < 1 the Building Inspector and his issuance of
tated March 17, 2004, with respect 1o the

iy =~

cerificate of cccupancy number C040125 d
4 restaurant/bar and marina, located at 94 Dune Road in
Lhu hamiet of Fast Quogue, Town of Southampton. The owners of Deckers applied to the
Trustees oi the Freeholders of the Coz“mon;ﬁg of the Town of Southampion (the
ustees™) for a permit to remove the existing docks and boat 1anep at the site and, in
ﬁmz pa&, install floating docks with dpprommgm - 50 boat slips. They also sought t©
add a bosthouse and marina office with 4 shower and toilet facilities, fueling facilities, a
new septic system to service the existing reste arant, and office and additional parking.

The Building Inspector determined, by letter dated March 17, 2004, (1) that the

i
reconfiguration of the marina 1o a Jlow for additional boat slips is not an expansion of a

pre-existing, ﬁm—comﬂ‘mna use, which would require a variance from the ZBA, and {11}
{ing tennis courts o allow additional p‘*‘m*w is a permitted

that the removal of the exis
use. We are faced vmh e issue then, of whether these proposals represent an
a non-conforming use, which thus must be

rd does not have é;o reas 1* that

property known as “Dockers”,

enlargement, extension or change of
» TRA. We find however, hcw ;h s Be
on to entertain this application; and

defermined by

e hecause (3 U

» Board does not have ju
s ot have e standing o is:z‘mg_ this appiication. 'I'-ia-n;}f said f iat,
that the Building Inspector’s determination was not

1561
i3, the applicant &
the Beard
arhitrary and caprici

iriij’n't. VET, o

BACKGROUND

The property in dispule Is identified on the

rarr it s ST

;41 acres in area, and is located on the 1

mded on "zhz; Mii\;'d‘z by a canal adiacent
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Dperprs
FERRIEES

May 2, ”’Tia thig
Permitted uses in the

hotels and motels, vacht clubs,

. = H g
- 1y t* cel veveals that,

A %‘::v“*a of the "y
ﬁﬁzr the Town of

. Beach Business”
1&, inciuded single E am h&c‘%mﬂf@
country z:.iu‘*"- restaurants and mw?ndg. h’* ‘%% the then owner obiained a certificate of
accupancy, No. 6231, dated (}ciz‘fz’)ﬁzr 22, 1948, for & manna. AE??I'(EXiETlEH@E}" one month
ater, the owner received a certificate of occupancy for a “marina storage building-sail
Toft {only) [sic] for building I Thereafier, in 1972, the “L. Beach Business” Zoning

igirict became an R-80 Zoning District,

e

w
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In 1993, another predecessor in title, Shorelands Inc., received a decision from

this Board i response st for an interpreiation (and confirmation) of the

W its regues
validity of certificate of occupancy No. 6231 That decision indicated, in pertinent part
that the p]'@»«axi sting use as a bar/restaurant, 0

maring with tennis courts, parking, and uaadw
was allowad and, likewise, that the use of the marina was not &b;ﬁdumd therehy
rendering such use permitied as pre-existing, non- —conforming. Five vears later, in 1998,
he current owner of Dockers successfully applied to the ZBA for a variance to add
decking for restaurant seating. Finally, i Septe ember of 2003, such owner applied to the
”I*L‘ stees for renovation of the marina zmd dredging of the canal.” Concurrent with that
application, Dockers requested an opinion from the Building Inspector as 1o whether the
reconfiguration of the slips would require a variance from the 7 BA. As previously
Ingpecior, by letter dated March 17, 2004, ndicated that no such

Thereafter, applicant, Round Dune, Inc. bl ought this appeal.

stated, the Building
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am 2 determination of the Building Inspector is a Typ
» Environmental Quality Review Act (“SEQRA™ and 1
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e Southampion Town Code,
HEARING

the hearing before the ZBA:
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The fllowing te

und Dune, Ine.. argued that the Building In&;pecmr Wk

Counsel for applica:

wrong when 13& ‘:3 anted the requested 1'uw: instead of advising Dockers to apply 1o the
hat §8330-116 and 330-117 of the Town Cod

ng beiore the T
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itgell

mater.

! maintained that this Board lacked the jurisdiction

p***“;a::wa* ly, that the Town has no jurisdiction over tidal ua,“as]d%
and onl » Trustees may hear such epplications. Further, counsel urged that
dﬂﬁnmms E.a..;«;f"* wise lacked any mé%ﬂ*f* 1o challenge the Building Inspector’s
determination in that they failed to provide any evidence of any injury or harm m fact. In

lding Inspector properly defermined that the

addition, counse!l arpued that the Bm.
proposed activities were not expansions of, but {ell within, acceptable uses dnzihuic,& toa
maring, negating any need for review from thiz Board, Finally, counsel simmlarly asserted
that the addition of parking is not an expansion of a no on-conforming use since parking

has always been deemed an allowable accessory use in a; esidential zone

In response, Daockers’ ¢

10 hear z} i

cyirt (\n

Kevin McAllister of Peconic BayKeeper, as well as William Bates, Tsq., spoke in
opposition to the Building Inspector’s determination. Also present was a Mr. Larry
Oxman, who evprcv;f-“ a general inlerest in the application without making specific

ohiections, The Board allowed any and al 1 parties 1o submit writien comments on the

application. Counsel for applicant, Theodore D. Skiar, Bsq., as well as counsel for
Dockers, John J. Benneit, Esq., submitted memorandums of lav , which the Board has
nd considered, and which are maintained as pan of il"i"? record. In addition,

reviewed a
s were received from members of the community, all in support

approximately ten Iefic
ofthe dpPCEﬂ These too, are part of this record.

ard indicated by memorandum dated July

The Southampton Town Planming Boa
E‘ i‘d{ , that it is ‘a‘*“ policy of the Board not {o comment on Imﬂdmzz Department
ed by letter dated

minations. The -‘?o;&mm.piun Town Conservation Board 1
mui d have on the

»8, 2004, the al it was conoerned z{mm the impacts this projec
i sded that Dockers consider various changes to

arga and recomine
¢ wetlers o0, are pari' of

hig record.

their property.
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ed, that an appeal may be taken only by
lenartment, board or burean” of th

This Board recognizes, and 1t 1s weli-sett]
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Fow” It is also we i

om the party seeking revigw.

standing to bring this appeal. S
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?*:mﬂ gianding 1o raise & claim 15
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Thus, applicant bears the burden of establishing its

i
ecifically, applicant must demonstrate that 1t will Sui’f@r

(i) a direct injury-in-fact that is (i) in some way different from that of the public at large
and {111} W**E}in e zome of inferest that the statute is intended 1o protect.” The record in
this case is clear that applicant has failed 10 demonstrate either an in-fact injury or an
mury cn&un in kind and degree from the community at large. In fact, the adverse
impacts of Dockers i*?”ﬁ?i sed conduct, as stated by applicant, are community-wide In
nature, such as traffic, noise, air, and water pollt on. Indeed, generalized allegations that
a project will | have ha rm‘"ul impact are not encugh to articulate an miury different from

the public at large.

Stated somewhat differently, although an inference of standing may be presumed

tv is in close proximitly (0 4 project, distance, in and of itself, 15 not e,nou“h 0

if a par
confer standing and, consequently, “the status of neighbor does not . . . avtomatically
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o consider facts

applicant fails fo

vant 1o economi nure ’df?}.”} icant,

we find that apns Heant was not
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Based upon
gaggr_{c e h\ the Buildi

e an expansion or chanee of use on this property

. Dockers doss not o

The standard of review we apply here is whether the Building In s; cL‘Jf, acting on
the facts before him, de P{d -d arbitrarily and capriciously, or wit h ; ienal basis,
that Dockers did not need to seek a variance from the ZBA for the d project. We

think he ”i not.

of o{:“uy'—uzcv which allows for a

Asg indicated earlier, Dackers has a ceriificate
aurant/bar, marina with tennis

one-story fame building with a second floor oifice, a

courts, decks and parking. Though Qas certificate was 'zssmcd in?2 there is no dispute
that this property has been used, in paz[ a5 a marina since 1968, the vear it first recerved
se.’" Thus, for 36 vears this parcel has been used for

a certificate of cccupancy for such use.
the exact same purpose - a merina. Furthermore, there 1s 0o evidence before this Board
that the use of this parcel vié% now he changed to un:i sriake activities iim?. stray from what
is contemplated at 2 marina, as defined in §330-3 ¢f “the Southampton Town Code:

nnstead,

whers neiilioner ownced py
ased raflic and

fted all : neerm ;zf: LTS
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intervention.

In Svracuse Aggreeate Corp. v, ‘Y‘Jciv, 51 \‘Yff, 278, 434 N.Y.S.2d 150 (1980)

142 R
the Court of Kf}paahsf und that where a prope ier engages in substantial ac Hvities

G Zid”*“-“iﬁ 2 aciv l?}i‘iS‘

er a long reriod of time,

(there 1t was on a distinet parce 5
gnd the activities clearly mant egt an intent to approprigie the entire parcel o the
marticular business, the extent of protection afforded by the noncon brm!nv use will

d to the bc&u&daries of the parcel, even though exi czigivc activities may have been
a poriﬁor— of the property. We think that wolding fully supports the

gxien

limited to oniy
Building Inspector’s determinations.

o hoth the owner of Dockers as well as its predecessors in title, have, since

Here,

1968 (a pert iod of 36 years) used the entire canal, not merely seclions nor arcas, a8 &

mzﬁ'ma. T fact, we do not think zhu.;: is any doubt or controversy that the owners of this

subiect parcel, both past and present, ever intended to use this canal as an.vt;zi}}g other

fihm a marina — and Dockers® 36-year cer t*ﬁ ate of occupancy for & marina is the best

evidence of ihis continuous use. g,:.m, a fact worth repeating, there fz s mever been a
ressels allowed

certificate of m{,up
within this can
recognized by t
{o do that which they have a legal right to do.”

Pk

ancy limiting th.c aumber of slips nor the number of ¥
Thus, this Board declines to deprive Dockers of this “vested right.” as
12 nuz!dz‘ﬂs,z Inspector, and will not require that thes
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TV use,
i : : ental to and iocated
on the same lot ;éccumm ’1* -i}"zg:- main Li%“ bui le goor wmu‘a@; " Here, there can be no
hat 2 boathouse is an accessory, non-excluded, use 10 2 }‘xzm‘i?‘izﬁ and a structure

doulbt 1t
"f&%v present al many other marinas i%}r wehout the Towm.”  Dockers is merely

it

ng f‘u rina for current, modem use, and adapling o sccommuodate 11"“
. that it iz difficult to conduct a marina v ;

[‘1 u‘:ﬁt dzi'y.

- and its status as a nonconforming use shoui

. agpscfaz}.}f wharc, ss discussed below, the Town has a goal of

prasey ;}f‘ g mMArinas.

v, this Board defers to the Depariment o »f Hlealth for jurisdiction over & new
stem but recognizes the efforts of a property owner bringing a septic system into
c,e“*ma; m, with Siate and local codes, often at & great expense.

F. The Town seeks 1o preserve marinas

er note tmL ihe 1008 Souwthampion Town Comprehensive Plan Update
that maintaining — and
gal'fsmcnina - marinas wi The 1998 Scuthampton

own Comprehensive Plan Update Implementation Qerategies states, quite clearly, that
one goal for cconomic acveiq*mcm m‘jm* the Town 14 to “strengthen the ability of the
including marinas, to survive and locate in the Town.” The choice of
are in fact, pre-existing nonconforming

We
speaks to mé

inas within the Town and, we think, ndicate:

in the Town is a recognized goal

marme ndusty (,"
the word “survive” signals ti;f:: many n:urimr
a {?*m. . soes on 1o even more plainly address chalienges facing

1 zomes that aliow a
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